Act No. 84/2007
on Public Procurement

TITLE1

General provisions
CHAPTER|

Pur pose, definition and scope of application
Article 1

The purpose of the Act

The purpose of this Act is to ensure the equal treatment of companies during public
procurement, encourage efficiency in public operations through active competition and
promote innovation and development in the public procurement of goods, labour and

services.

Article 2

Definitions

The definition of terms in this Act is as follows:

1.

Public telecommunications services: Telecommunications services the
provision of which the authorities have specifically assigned, in particular, to
one or more telecommunications entities.

Public telecommunications network: A public telecommunications
infrastructure which enables signals to be conveyed between defined network
termination points by wire, by microwave, by optical means or other
electromagnetic means.

Open procedure: Procurement procedure in which any economic operator
may submit a tender.

Tenderer: An economic operator that has submitted a tender in an open,
restricted or negotiated procedure, or competitive dialogue.
Telecommunications services: Services the provision of which consists wholly
or partly in the transmission and routing of signals on the public
telecommunications network by means of telecommunications processes, with
the exception of broadcasting and television.

Economic operator: This term covers equally the concepts of contractor,
supplier and service provider. It is used merely in the interest of
simplification.

Dynamic purchasing system: A completely electronic process for making
commonly used purchases, the characteristics of which, as generally available
on the market, meet the requirements of the contracting authority, which is
limited in duration and open throughout its validity to any economic operator
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11.
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15.

16.
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18.

which satisfies the selection criteria and has submitted an indicative tender
that complies with the specification.

Design contest: A procedure which enables the contracting authority to
acquire, mainly in the fields of town and country planning, architecture and
engineering or data processing, a plan or design selected by a jury after being
put out to competition with or without the award of prizes.

Restricted procedure: A procurement procedure in which any economic
operator may request to participate and whereby only those economic
operators invited by the contracting authority may submit a tender.

Central purchasing body: A contracting authority as defined in Article 3
which acquires supplies and/or services intended for other contracting
authorities, or awards public contracts or concludes framework agreements for
works, supplies or services intended for other contracting authorities.
Network termination point: All physical connections and their technical
access specifications which form part of the public telecommunications
network and are necessary for access to, and efficient communication through,
that public network.

Contracting authority or purchaser: The State, local authorities, their
institutions and organisations and other public entities as specified in Article
3.

Public contracts: All contracts covered by Paragraph 1 of Article 4.
Electronic means: The use of electronic equipment for the processing
(including digital compression) and storage of data which is transmitted,
conveyed and received by wire, radio, optical means or other electromagnetic
means.

Electronic auction: A repetitive process involving an electronic device for the
presentation of new prices, revised downwards, and/or new values concerning
certain elements of tenders, which occurs after an initial full evaluation of the
tenders, enabling them to be ranked using automatic evaluation methods.
Framework agreement: An agreement between one or more contracting
authorities and one or more economic operators, the purpose of which is to
establish the terms governing contracts to be awarded during a given period,
in particular with regard to price and, where appropriate, the quantity
envisaged.

Written or in writing: Any expression consisting of words or figures which
can be read, reproduced and subsequently communicated. It may include
information which is transmitted and stored by electronic means.

Common Procurement Vocabulary: System used to designate the reference
nomenclature applicable to public contracts as adopted by Regulation (EC) No
2195/2002, while ensuring equivalence with the other existing nomenclatures.
In the event of varying interpretations of the scope of this Act, owing to
possible differences between the CPV and NACE nomenclatures listed in
Annex | of the Directive, or between the CPV and CPC (provisional version)
nomenclatures listed in Annex Il of the Directive, the NACE or the CPC
nomenclature respectively shall take precedence.
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Competitive dialogue: A procurement procedure in which any economic
operator may request to participate and whereby the contracting authority
conducts a dialogue with the candidates admitted to that procedure, with the
aim of developing one or more suitable alternatives capable of meeting its
requirements, and on the basis of which the candidates chosen are invited to
tender.
Negotiated procedure: A procedure whereby the contracting authority
consults the economic operators of their choice and negotiates the terms of
contract with one or more of them.
Works concession: A contract in which the consideration for the works to be
carried out consists either solely in the right to exploit the work or in this right
together with payment from the contracting authority.
Service concession: A contract in which the consideration for the privision of
services consists either solely in the right to exploit the work or in this right
together with payment from the contracting authority.
Standard: A standard approved by a recognised standardisation organisation
that may be used repeatedly and regularly without being a mandatory
requirement. A standard is a public document and intended for general use.
Directive: Directive 2004/18/EC of the European Parliament and of the
Council of 31 March 2004 on the co-ordination of procedures for the award of
public works contracts, supply contracts and service contracts as adopted by
the EEA Joint Committee Decision 68/2006 as published on 7 September
2006 in an Annex to the Official Journal of the European Union No 44/2006.
Works contracts or public works contracts: All contracts as specified in
Paragraph 2 of Article 4.
Contractor, supplier and service provider: Any natural or legal person or
public entity or group of such persons and/or bodies which offers on the
market the execution of work, supplies or services.
Supply contracts or public supply contracts: All contracts as specified in
Paragraph 3 of Article 4.
Candidate: Any economic operator which has sought an invitation to take part
in a restricted or negotiated procedure or a competitive dialogue.
Service contract or public service contract: All contracts as specified in
Paragraph 4 of Article 4.
Mini-tendering: A procurement procedure whereby the contracting authority
seeks, with appropriate prior notice, written tenders from specific framework
agreement contractors concerning terms that were not considered in the
respective framework agreement, and which generally results in a contract
with the tenderer offering the most favourable tender based on the
prerequisites as stipulated in the tender conditions of the framework
agreement.

Article 3

Public authorities within the scope of this Act

This Act concerns the State, local authorities, their institutions and other public entities,
in accordance with Paragraph 2. The Act also concerns associations formed by one or



more of such authorities.

An entity is considered public if it is governed by public law and if it has been
established for the specific purpose of meeting needs in the general interest, provided it
does not conduct operations that may be compared with the operation of private entities,
such as in the field of business or industry. Furthermore, at least one of the following
should apply:

a. Itis operated mostly at the expense of the State or local authorities, their
institutions or other public entities. The entity shall be considered operated
mostly at the expense of the State or local authorities, their institutions or
other public entities, if public funding exceeds 50% of annual operating costs.

b. Itis supervised by the State or local authorities, their institutions or other
public entities.

c. Itissubject to a special board of directors, the majority of which is appointed
by the State or local authorities, their institutions or other public entities.

The public entities listed in Appendix | of the Decision of the EEA Joint Committee No
68/2006, published in the EEA Appendix of the Official Journal of the European Union
No 44/2006 of 7 September 2006, shall be considered to be public entities within the
scope of this Article.

Article 4

The scope of this Act concerning contracts

This Act applies to contracts for pecuniary interest concluded in writing between one or
more economic operators and one or more contracting authorities according to Article 3
and having as their object the execution of works, the supply of products or the provision
of services within the meaning of this Act.

Work contracts are contracts having as their object either the execution, or both the
design and execution, of works related to one of the activities within the meaning of
Annex | of the Directive, or a work, or the realisation, by whatever means, of a work
corresponding to the requirements specified by the contracting authority. A work in this
sense is the outcome of building or civil engineering works taken as a whole which is
sufficient of itself to fulfil an economic or technical function.

Supply contracts are contracts other than those referred to in Paragraph 2 having as their
object the purchase, lease, rental or hire purchase, with or without option to buy, of
supplies. A contract which also covers, as an incidental matter, siting and installation
operations shall be considered to be a supply contract.

Service contracts are contracts other than works or supply contracts having as their object
the provision of services referred to in Annex Il of the Directive. A public contract
having as its object both supplies and services within the meaning of Annex Il of the
Directive shall be considered to be a service contract if the value of the services in
question exceeds that of the supplies covered by the contract. A contract having as its
object services within the meaning of Annex Il of the Directive and including activities
within the meaning of Annex | of the Directive that are only incidental to the principal
object of the contract shall be considered to be a service contract.

Article 5



Defence contracts

This Act applies to contracts in the field of defence pursuant to Article 123 of the EEA
Agreement, unless otherwise provided for by law.

Article 6

Contracts specifically excluded from the scope of this Act

This Act does not apply to service contracts for:

a. The acquisition or rental, by whatever financial means, of land, existing buildings
or other immovable property or concerning rights thereon; nevertheless, financial
service contracts concluded at the same time as, before or after the contract of
acquisition or rental, in whatever form, shall be subject to this Act.

b. The acquisition, development, production or co-production of programme
material intended for radio or television, and contracts for broadcasting time.

c. Arbitration and conciliation processes.

d. Financial services in connection with the issue, sale, purchase or transfer of
securities or other financial instruments and central bank services.

e. Employment contracts.

f. Research and development of services other than those where the benefits accrue
exclusively to the contracting authority for its use in the conduct of its own
affairs, on condition that the service provided is wholly remunerated by the
contracting authority.

The Minister of Finance may decide, through regulations, that institutions and companies
of the State shall conduct their procurements in accordance with this Act and in the
making of the contracts specified in Paragraph 1.

Article 7

Contracts of institutions in charge of water, energy, transport and postal services

This Act does not apply to contracts that are excluded from Directive 2004/17/EC
coordinating the procurement procedures of entities operating in the water, energy,
transport and postal services sectors, according to Articles 3 to 7 of that Directive as
adopted in the EEA agreement according to the Decision of the EEA Joint Committee No
68/2006 that was published in the EEA Annex to the Official Journal of the European
Union No 68/2006 of 7 September 2006, Paragraph 2 Article 5 and Acrticles 19, 26 and 30
of the same Directive.

The provisions of Chapters XIV and XV of this Act apply to contracts made by
contracting authorities that involve one or more types of operation referred to in Articles
3 to 7 of the Directive referred to in Paragraph 1 and made in relation to those operations.
In other respects, the present Act does not cover procurements made by such entities.
The Minister may issue regulations further defining the procurements of the entities
specified in Paragraph 1 in accordance with the commitments of the Icelandic State in the
field of the public procurement pursuant to the agreement of the European Economic
Area and other international treaties.

Article 8



Contracts in the field of telecommunications

This Act does not apply to contracts for the principal purpose of establishing or operating
public telecommunications networks or to provide to the public one or more
telecommunications services.

Article 9

Secret contracts and contracts requiring special security measures

This Act does not apply to contracts when they are declared to be secret, when their
performance must be accompanied by special security measures in accordance with
legislation or administrative provisions in force, or when the protection of the essential
interests of the State so requires.

Article 10

Contracts made on the basis of international agreements

This Act does not apply to public contracts governed by different procedural rules
concerning public procurement made pursuant to an international agreement between the
Icelandic State and one or more states not in the European Economic Area or the original
member states of the European Free Trade Association and covering the procurement of
supplies or works intended for the joint implementation or exploitation of a work for the
states, or services intended for the joint implementation or exploitation of a project by the
states, provided that such contract is notified to the EFTA Surveillance Authority .

This Act does not apply to concluded contracts based on international agreements relating
to the stationing of troops and concerning economic operators domiciled in the European
Economic Area or in other states.

This Act does not apply to contracts made pursuant to the particular procurement
procedures of international organisations.

Article 11

Service concessions

Without prejudice to Article 14, this Act does not apply to service concessions. However,
the Minister may, by means of a regulation, establish ruleson the preparation of service
concessions for services with respect tothe State and State institutions.

Article 12

Contracts awarded on the basis of an exclusive right

This Act does not apply to public service contracts awarded to entities or economic
operators which are considered contracting authorities or on the basis of an exclusive
right which they enjoy pursuant to published law, regulation or administrative provision
which is compatible with the provisions of the European Economic Area agreement.

Article 13



Funding by contracting authorities

The provisions of this Act apply to contracts with a value of EUR 6,242,000 or more,
excluding value added tax, where the economic operator pays more than 50% when the
contract relates to building construction or other structures as defined in Appendix | of
the Directive, or when a contract includes construction work for a hospital, sports and
recreation facility, school or university or a building used for public administration.
The provisions of this Act also apply when a service contract is made with a value of
EUR 249,000 or more, excluding value added tax, which the economic operator
subsidises by more than 50% and which is connected to a work contract that is covered
by Paragraph 1.

The respective contracting authority shall ensure compliance with this Act wherein
another entity makes a contract covered by Paragraphs 1 or 2. The same applies if a
contracting authority awards a contract on behalf of such an entity or is responsible for
awarding the contract.

CHAPTERII

General provisions
Article 14

Equality of economic operators on awarding contracts

Equality and transparency must be maintained during public procurement. Discrimination
on grounds of nationality or other similar reasons is prohibited.

Stipulating in procurement documents that a supply is to be delivered, service given or
work carried out at a specified location is not considered to be discriminatory, provided
that such a stipulation is based on legitimate arguments.

Article 15

Holders of rights according to the Act

Rights according to the present Act are enjoyed by economic operators domiciled in any
of the states in the European Economic Area or in one of the original member states of
the European Free Trade Association. However, those economic operators shall never
have inferior rights than economic operators from other states. Economic operators from
other states also have rights according to this Act in so far as they shall have rights based
on any international agreements that the Icelandic State has made.

Rules may be established, by means of a regulation, for the implementation of the World
Trade Organisaton agreement on public procurement and other international treaties on
government procurement to which the Icelandic Government might become a party.

Article 16

Granting of special or exclusive rights: non-discrimination clause

If an entity other than the contracting authority as defined in this Act is granted special or
exclusive rights to carry out a public service, then the act that provides for that right, such
as legislation, government regulations or an administrative agreement, shall ensure that



the entity complies with the principle of non-discrimination on the basis of nationality in
respect of supply contracts in connection with the operation of services.

Article 17

Confidentiality

The contracting authority shall not disclose information forwarded to it by economic
operators which they have designated as confidential. Such information includes, in
particular, technical or trade secrets and the confidential aspects of tenders.

The provisions of Paragraph 1 do not apply if otherwise provided for in this Act, in
particular concerning obligations relating to the advertising of awarded contracts in the
European Economic Area as set out in Paragraph 4 of Article 35 of the Directive, and to
informing candidates and tenderers of particular issues as set out in Articles 41 and 71 of
the Directive, as well as the obligation to provide information to a tender complaints
committee according to Paragraph 5 of Article 95.

Paragraph 1 does not affect the obligation of a contracting authority to present
information as required by the Information Act.

Article 18

Reserved contracts

It is permitted to reserve the right to participate in public contract award procedures to
sheltered workshops or provide for such contracts to be performed in the context of
sheltered employment programmes where most of the employees concerned are
handicapped persons who, by reason of their disabilities, cannot carry on occupations on
the normal employment market.

If the procurement is over the threshold amount for the European Economic Area
pursuant to Title 3, reference shall be made to Article 19 of the Directive in the contract
notice.

TITLE 2

Public procurement below the threshold amounts of the European Economic Area
Chapter 111

Scope of this Title

Article 19
The provisions of this Title cover public procurements below the threshold amounts of
the European Economic Area as published in regulations in accordance with Article 78.
The provisions of this Title do not affect procurements made by local authorities, their
institutions, other public entities on their behalf in accordance with Paragraph 2 of Article
3 or associations these entities may have founded with each other. However, these
entities may apply the provisions of this Title at any time, in whole or in part, in
connection with their procurements. Local authorities shall establish rules with respect to
their procurement, provided they have not decided to make procurements in accordance
with the rules of this Title as a whole.
The provisions of this Title do not cover works concessions below the threshold amounts



of the European Economic Area as published in regulations in accordance with to Article
78. However, the Minister may, by means of a regulation, establish further provisions
regarding the making of works concessions under those threshold amounts, including
deciding that concessions should be established following a specific procurement
procedure. With respect to works concession over the abovementioned threshold
amounts of the European Economic Area, the provisions of Article 80 shall apply
together with the regulations referred to therein.

The provisions of Article 37 shall apply to the implementation of design contests.

Chapter 1V

Threshold amountsfor public procurement under the threshold amounts of the
European Economic Area

Article 20

Threshold amounts

All procurement of supplies exceeding ISK 5,000,000 and procurement of services and
work exceeding ISK 10,000,000 shall be put out to tender or made in accordance with the
procurement procedures further provided for in Chapter V.

The amounts defined in Paragraph 1 shall be revised every other year in accordance with
changes to the consumer price index, the first revision taking effect on 1 January 20009.
These amounts may be rounded up to the next thousand. The Minister shall, with an
appropriate notice, make public and official the changes to be made to the threshold
amounts according to the present Article.

Article 21

Services that are exempt from tender procedures

Contracts for the procurement of services specified in Annex Il B of the Directive are
exempt from tender procedures and exempt from the procurement procedures provided
for in Chapter V of this Act. However, procurement of these services shall be made at all
times with respect to the equality provisions of Article 14 and the provisions of Article 40
on technical specifications.

Contracts which have as their object services listed both in Annex Il A of the Directive
and in Annex Il B of the Directive shall be awarded in accordance with the provisions of
this Act regarding tenders and other procurement procedures where the value of the
services listed in Annex Il A of the Directive is greater than the value of the services
listed in Annex |1 B of the Directive. In other cases, contracts shall be awarded in
accordance with Article 40 on technical specifications and the rule of equality provided
for in Article 14.

The Minister may, by means of a regulation, stipulate that State institutions and State
concerns shall put their procurements out to tender or make them in accordance with
procurement procedures provided for in Chapter V of this Act.

Article 22



Procurement below domestic threshold amounts

When a procurement is below the threshold amount as advertised pursuant to Article 20,
the contracting authority must at all times ensure efficiency and make comparisons
between as many economic operators as possible. Furthermore, such comparisons must
be made in writing or using digital methods. These procurements shall be made in
compliance with the equality provisions of Article 14 and with Article 40 on technical
specifications.

Article 23

Calculating the value of contracts, framework agreements and dynamic purchasing
systems

The calculation of the estimated value of a contract shall be based on the total amount
payable, net of VAT, as estimated by the contracting authority. This calculation shall take
account of the estimated total amount, including any form of option and any renewals of
the contract.

Where the contracting authority provides for additional payments or bonuses to be paid to
candidates or tenderers, it shall take them into account when calculating the estimated
value of the contract.

This estimate must be valid at the moment at which the contract notice is sent for
publication or, in cases where such notice is not required, at the moment at which the
contracting authority commences the contract awarding procedure.

No works project or purchase of supplies and/or services may be subdivided in order to
bring a procurement below the threshold amounts.

Article 24

Calculating the value of work contracts

The calculation of the estimated value of works contracts shall take account of both the
cost of the works and the value of the supplies placed at the contractor’s disposal by the
contracting authorities.

Article 25

Calculating the value of supply contracts

The estimation of the value of a supply contract shall include the cost of transporting the
supplies in the price of the supplies. If a supply is purchased "free on board" (fob) in a
foreign port, however, transport shall not be included in the supply price.

In the case of contracts for the lease, rental or hire purchase of supplies, the basis for
calculating the estimated contract value shall be:

a. When the term of the contract is less than or equal to 12 months, the total
estimated value for the term of the contract. When the term of the contract is
greater than 12 months, the total value including the estimated residual value.

b. In the case of a contract without a fixed term or the term of which cannot be
defined, the estimated value shall be based on the monthly value multiplied by
48,



Article 26

Calculating the value of service contracts

Where insurance services are concerned, the value to be taken as a basis for estimating
the value of a contract shall be the premium payable and other forms of remuneration.
Where banking and financial services are concerned, the value to be taken as a basis for
estimating the value of a contract shall be based on the fees, commissions, interest and
other forms of remuneration. When a contract involves design, the value to be taken as a
basis for estimating the value of a contract shall be based on the fees, commission
payable and other forms of remuneration.

When a contract does not indicate a total price, the basis for calculating the estimated
contract value shall be:

a. For a contract with a term of 48 months or less, the value to be taken as a basis for
estimating the value of a contract shall be based on the estimated contract value
for its duration.

b. For a contract without a fixed term or the term of which cannot be defined, the
estimated value shall be based on the monthly value multiplied by 48.

Article 27

Subdivided procurements

Where a procurement of work or purchases of services is subdivided, resulting in several
separate contracts being awarded at the same time, account shall be taken of the total
estimated value of all such lots. The same applies when procurements of supplies of the
same type are subdivided into several separate contracts that are made at the same time.
Where the aggregate value of the lots exceeds the threshold amount, the value of each
separate contract shall be regarded as exceeding the threshold.

When the aggregate value of contracts as specified in Paragraph 1 is over the threshold
amount, notwithstanding the provisions of that paragraph, individual contracts may be
made for up to 20% of the aggregate value of the contracts without putting them out to
tender.

Article 28

Calculating the value of ongoing or renewable supply and service contracts

In the case of contracts which are regular in nature or which are intended to be renewed
within a given period, the calculation of the estimated contract value shall be based on the
following:

a. Either with reference to the total actual value of similar contracts awarded
during the preceding 12 months or financial year, adjusted to take account of
the changes in quantity or the value over the next 12 months.

b. Or with reference to the estimated cost during the next twelve months, or a
greater period if applicable, from the first delivery of the goods or services.

The choice of method used to calculate the estimated value of a public contract may not
be made with the intention of circumventing the requirement to put it out to tender.



Article 29

Calculating the value of framework agreements and dynamic purchasing systems

With regard to framework agreements and dynamic purchasing systems, the value to be
taken into consideration shall be the maximum estimated value, net of VAT, of all the
contracts envisaged for the total term of the framework agreement or the dynamic
purchasing system.

CHAPTER YV

Procurement procedures
Article 30

The main principles of open and restricted procedures

In all cases other than those covered by Articles 31 to 33, procurements above the
threshold amount specified in Article 20 shall be based on open or restricted tenders
according to the provisions of Chapters VI, VII, VIII and IX. Procurements are also
permitted based on framework agreements according to Article 34 and on dynamic
purchasing systems according to Article 35 even when they exceed the threshold
amounts.

Article 31

Competitive dialogue

In the case of particularly complex contracts where the contracting authority considers
that the use of the open or restricted procedure will not allow the award of the contract,
the contracting authority may apply the provisions of this Article. A “particularly
complex contract” in the meaning of this Article is when it is not possible to objectively
identify the technical issues that can fulfil the contracting authority’s requirements or
objectives, cf. Items b, ¢ and d of Paragraph 3 of Article 40, and/or the contracting
authority can not legally identify or financially define the structure of the project. A
contract shall be awarded on the sole basis of the award criterion for the most
economically advantageous tender.

Contracting authorities shall publish a contract notice setting out their needs and
requirements, which they shall define in that notice and/or in a descriptive document.
Contracting authorities shall open, with the candidates selected in accordance with the
relevant provisions of Chapter VII and Article 56, a dialogue the aim of which shall be to
identify and define the means best suited to satisfying their needs. They may discuss all
aspects of the contract with the chosen candidates during this dialogue.

During the dialogue, contracting authorities shall ensure equality of treatment among all
tenderers. In particular, they shall not provide information in a discriminatory manner
which may give some tenderers an advantage over others. Contracting authorities may
not reveal to the other participants solutions proposed or other confidential information
communicated by a candidate participating in the dialogue without his/her agreement.
Contracting authorities may provide for the procedure to take place in successive stages
in order to reduce the number of solutions to be discussed during the dialogue stage by



applying the award criteria in the contract notice or the descriptive document. The
contract notice or the descriptive document shall indicate that recourse may be had to this
option.

The contracting authority shall continue such dialogue until it can identify the solution or
solutions, if necessary after comparing them, which are capable of meeting its needs.
Having declared that the dialogue is concluded and having so informed the participants,
contracting authorities shall ask them to submit their final tenders on the basis of the
solution or solutions presented and specified during the dialogue. These tenders shall
contain all the elements required and necessary for the performance of the project. These
tenders may be clarified, specified and fine-tuned at the request of the contracting
authority. However, such clarification, specification, fine-tuning or additional
information may not involve changes to the basic features of the tender or the call for
tender, variations in which are likely to distort competition or have a discriminatory
effect.

Contracting authorities shall assess the tenders received on the basis of the award criteria
laid down in the contract notice or the descriptive document and shall choose the most
economically advantageous tender in accordance with Article 72. At the request of the
contracting authority, the tenderer identified as having submitted the most economically
advantageous tender may be asked to clarify aspects of the tender or confirm
commitments contained in the tender provided that this does not have the effect of
modifying substantial aspects of the tender or of the call for tender and does not risk
distorting competition or causing discrimination.

The contracting authorities may specify prices or payments to the participants in the
dialogue.

Article 32

Negotiated procedure with prior publication of a contract notice

In the event that no valid tenders are submitted in an open or restricted procedure or
competitive dialogue or in the event that all tenders are unacceptable or the candidates or
tenderers are rejected on the basis of the provisions of Chapter VII, a negotiated
procedure may be applied following the publication of a notice, provided that the original
terms of the contract are not substantially altered. Contracting authorities need not
publish a contract notice where they include in the negotiated procedure all the tenderers
which satisfy the criteria of Chapter VII and which have submitted tenders in accordance
with the formal requirements of the tendering procedure.

Contracting authorities may also award contracts, after publication of a contract notice, in
the following cases:

a. When the nature of the works, supplies, or services or the risks attaching
thereto do not permit prior overall pricing.

b. In the case of services, especially intellectual services or research and
development, insofar as the nature of the services to be provided is such that
contract specifications cannot be established with sufficient precision to
permit the award of the contract by selection of the best tender according to
the rules governing open or restricted procedures.



c. When works are performed solely for purposes of research, testing or
development and not with the aim of ensuring profitability or recovering
research and development costs.

In the cases referred to in Paragraphs 1 and 2, contracting authorities shall negotiate with
tenderers the tenders submitted by them in order to adapt them to the requirements which
they have set in the contract notice, the specifications and additional documents, if any,
and to seek out the best tender in accordance with Article 72.

During the negotiations, contracting authorities shall ensure the equal treatment of all
tenderers. In particular, they shall not provide information in a discriminatory manner
which may give some tenderers an advantage over others.

Contracting authorities may provide for the negotiated procedure to take place in
successive stages in order to reduce the number of tenders to be negotiated by applying
the award criteria in the contract notice or the specifications. The contract notice or the
specifications shall indicate that recourse may be had to this option.

Article 33

Negotiated procedure without prior publication of a contract notice

Contracting authorities may award contracts by a negotiated procedure without prior
publication of a contract notice in the following cases, regardless of whether it is a work,
supply or service contract:

a. When no tenders or no suitable tenders or no applications have been submitted
in response to an open procedure or a restricted procedure, provided that the
initial conditions of contract are not substantially altered.

b. When, for technical or artistic reasons, or for reasons connected with the
protection of exclusive rights, the contract may be awarded only to a
particular economic operator.

c. When a procurement is strictly necessary for reasons of extreme urgency
brought about by unforeseen events and the time limit for the open, restricted
or negotiated procedures cannot be complied with in accordance with Article
32. The circumstances invoked to justify extreme urgency must not in any
event be attributable to the contracting authority.

In the case of supplies procurement, contracting authorities may award contracts by a
negotiated procedure without prior publication of a contract notice in the following cases:

a. When the products involved are manufactured purely for the purpose of research,
experimentation, study or development. This provision does not extend to
quantity production to establish commercial viability or to recover research and
development costs.

b. In the case of additional deliveries which are intended either as a partial
replacement of normal supplies or installations or as the extension of existing
supplies or installations where a change of supplier would oblige the contracting
authority to acquire material having different technical characteristics which
would result in incompatibility or disproportionate technical difficulties in
operation and maintenance. The length of such contracts as well as that of
recurrent contracts may not, as a general rule, exceed three years.

c. When the supplies are quoted and purchased on a commodity market.



d. For the purchase of supplies on particularly advantageous terms, either from a
supplier which is definitively winding up its business activities or from the
receivers or liquidators of a bankruptcy.

In the case of services procurement, contracting authorities may award contracts by a
negotiated procedure without prior publication of a contract notice when the contract
concerned follows a design contest and must, under applicable rules for, be awarded to
the successful candidate or to one of the successful candidates. In the latter case, all
successful candidates shall be invited to participate in the negotiations.

In the case of works procurement, contracting authorities may award contracts by a
negotiated procedure without prior publication of a contract notice in the following cases:

a. Inthe case of an additional work not included in the project initially but
considered essential and must, through unforeseen circumstances, be carried
out by the same bidder, provided that such work cannot be technically or
economically separated from the main contract without great inconvenience to
the contracting authorities. The same applies if an additional work is
necessary in order to finish an agreed work. The aggregate value of contracts
awarded for additional work may not exceed 50% of the amount of the
original contract amount.

b. When new works or services consisting in the repetition of similar works or
services are entrusted to the economic operator to whom the same contracting
authorities awarded the initial contract, provided that such works or services
are in conformity with the original project for which the initial contract was
awarded. As soon as the first project is put up for tender, the possible use of
this procedure shall be disclosed and the total estimated cost of subsequent
works or services shall be taken into consideration by the contracting
authorities when they apply the provisions of Chapter V. This procedure may
be used only during the three years following the conclusion of the original
contract.

Article 34

Framework agreements

Framework agreement shall be concluded in accordance with the procedures laid down in
this Act. The parties to the framework agreement shall be chosen by applying the award
criteria set in accordance with Article 72. A framework agreement may state that
contracting authorities are not bound to trade solely with parties to the framework
agreement on the purchases specified in the agreement, provided that those deviations are
specified in the procurement documents.

Contracts based on a framework agreement shall be awarded in accordance with the
procedures laid down in Paragraphs 3 and 4. Those procedures may be applied only
between the contracting authorities and the economic operators originally party to the
framework agreement. When awarding contracts based on a framework agreement, the
parties may under no circumstances make substantial amendments to the terms laid down
in that framework agreement, in particular in the case referred to in Paragraph 4.

The term of a framework agreement may not exceed four years, save in exceptional cases
duly justified, in particular by the subject of the framework agreement. Contracting



authorities may not use framework agreements improperly or in such a way as to prevent,
restrict or distort competition.

Where a framework agreement is concluded with a single economic operator, contracts
based on that agreement shall be awarded within the limits of the terms laid down in the
framework agreement. For the award of those contracts, contracting authorities may
consult the operator party to the framework agreement in writing, requesting it to
supplement its tender as necessary.

Where a framework agreement is concluded with several economic operators, the latter
must be at least three in number, insofar as there is a sufficient number of economic
operators to satisfy the selection criteria and/or of admissible tenders which meet the
award criteria.

Where the terms of a framework agreement are decided, a contracting authority may
make particular agreements with the contract winner in accordance with the provisions of
the framework agreement. If the terms laid down in a framework agreement are in any
way undecided, the parties to the framework agreement may submit mini-tenders, as
appropriate, based on more precisely formulated technical requirements, in accordance
with the following procedures:

a. For every contract to be awarded, contracting authorities shall consult, in
writing, the economic operators capable of performing the contract.

b. Contracting authorities shall fix a time limit which is sufficiently long to allow
tenders for each specific contract to be submitted, taking into account factors
such as the complexity of the subject-matter of the contract and the time
needed to send in tenders.

c. Tenders shall be submitted in writing, and their content shall remain
confidential until the stipulated time limit for reply has expired.

d. Contracting authorities shall award each contract to the tenderer who has
submitted the best tender on the basis of the award criteria set out in the
specifications of the framework agreement.

Article 35

Dynamic purchasing systems

Dynamic purchasing systems shall only be set up following an open procedure in
accordance with the rules applicable to such procedures. All the tenderers satisfying the
requirements of Chapter VII and having submitted an indicative tender which complies
with the specification and any possible additional documents are entitled to participation
in dynamic purchasing systems. Indicative tenders may be improved at any time provided
that they continue to comply with the specification. When a dynamic purchasing system
is set up established, contracting authorities shall use solely electronic means in
accordance with Paragraphs 2 to 5 of Article 68.
For the purposes of setting up the dynamic purchasing system, contracting authorities
shall:
a. Publish a contract notice making it clear that a dynamic purchasing system is
involved.
b. Indicate in the specification, amongst other matters, the nature of the
purchases envisaged under that system, as well as all the necessary



information concerning the purchasing system, the electronic equipment used
and the technical connection arrangements and specifications.

c. Offer by electronic means, on publication of the notice and up to the expiry of
the system, unrestricted, direct and full access to the specification and to any
additional documents and shall indicate in the notice the Internet address at
which such documents may be consulted.

Contracting authorities shall give any economic operator, throughout the entire period of
the dynamic purchasing system, the possibility of submitting an indicative tender and of
being admitted to the system under the conditions referred to in Paragraph 1. They shall
complete evaluation within a maximum of 15 days from the date of submission of the
indicative tender. They may extend the evaluation period provided that no tender is
received in the meantime. The contracting authority shall inform a tenderer seeking
admittance to the procurement system at the earliest possible opportunity of its
admittance to the dynamic purchasing system or of the rejection of its indicative tender.
Each specific contract must be the subject of an invitation to tender. Before issuing the
invitation to tender, contracting authorities shall publish a simplified contract notice
inviting all interested economic operators to submit an indicative tender, in accordance
with Paragraph 3, within a time limit that may not be less than 15 days from the date on
which the simplified notice was sent. Contracting authorities may not proceed with
tendering until they have completed evaluation of all the indicative tenders received by
that deadline.

Contracting authorities shall invite all tenderers admitted to the system to submit a tender
for each specific contract to be awarded under the system. To that end, they shall set a
time limit for the submission of tenders. Contracting authorities shall award the contract
to the tenderer which submitted the best tender on the basis of the award criteria set out in
the contract notice for the establishment of the dynamic purchasing system. Those criteria
may, if appropriate, be formulated more precisely in a special contract notice related to
the specific agreement.

A dynamic purchasing system may not last for more than four years, except in duly
justified exceptional cases. Contracting authorities may not use a dynamic purchasing
system improperly or in such a way as to prevent, restrict or distort competition. No
charges may be collected for applications to the system or from parties to the system.

Article 36

Contracts for the design and construction of public housing schemes

In the case of contracts relating to the design and construction of a public housing scheme
whose size and complexity, and the estimated duration of the work involved, require that
planning be based from the outset on close collaboration within a team comprising
representatives of the contracting authorities, experts and the contractor to be responsible
for carrying out the works, a special award procedure may be adopted for selecting the
contractor most suitable for integration into the team.

Contracting authorities shall include in the contract notice as accurate as possible a
description of the works to be carried out so as to enable interested economic operators to
form a valid idea of the project. Furthermore, contracting authorities shall, in accordance
with the provisions of Chapter VI on the selection of tenderers, set out the personal,
technical, economic and financial conditions to be fulfilled by candidates.



Article 37

Arrangement of design contests

The provisions of this Article cover design contests where the total value of the prizes
and/or other payments to participants is over the threshold amount for service
procurements pursuant to Article 20.

When a design contest is held as a stage in the procurement of a service, the total value of
the contract must be taken into account, net of VAT, including those payments covered
by Paragraph 1. When a design contest is held and the contracting authority has not
relinquished its right to make a service contract by negotiated procedures according to
Paragraph 3 of Article 33 at the completion of the design contest, the total possible value
of the service contract, excluding VAT, plus payments according to Paragraph 1 shall be
taken into account. Design contests exceeding the threshold amount, as stated in
regulations according to Article 78, are governed by the provisions of Article 81 and the
rules referred to therein.

The admission of participants to design contests shall not be limited by reference to
nationality or domicile in a particular region, or restricted on the grounds that they should
be either natural or legal persons.

Contracting authorities which wish to carry out a design contest shall make known their
intention by means of a contest notice. The notice or specifications referred to in a notice
shall contain information regarding the arrangement of the contest, the criteria for
choosing participants if their number is limited and the criteria for choosing plans or
proposals. The notice and its publication shall in other respects comply with the rules
concerning contract notices and their publication, as applicable.

Participants in a design contest shall be informed of the results of the contest. If the
release of information would impede law enforcement, be contrary to the public interest,
prejudice the legitimate commercial interests of a particular enterprise, whether public or
private, or might prejudice fair competition between service providers, such information
need not be published.

Where design contests are restricted to a limited number of participants, the contracting
authorities shall lay down clear and non-discriminatory selection criteria. In any event,
the number of candidates invited to participate shall be sufficient to ensure genuine
competition.

The jury shall be composed exclusively of natural persons who are independent of
participants in the contest. Where a particular professional qualification is required from
participants in a contest, at least a third of the members of the jury shall have that
qualification or an equivalent qualification.

The jury shall be autonomous in its decisions or opinions. It shall examine the plans and
projects submitted by the candidates solely on the basis of the criteria indicated in the
contest notice, in accordance with Paragraph 4. It shall record its ranking of projects in a
report, signed by all of its members, made according to the merits of each project,
together with its remarks and any points which may need clarification. Candidates may
be given the opportunity to answer questions which the jury has recorded in the minutes
to clarify any aspects of the projects. Complete minutes shall be drawn up of the dialogue
between jury members and candidates.

Chapter VI



Procurement documents
Article 38

General terms

Procurement documents shall include all information necessary for the tenderer to make a
tender. The following shall be included in procurement documents, as applicable:
a. Tender specification where quantities and other relevant issues are stipulated.
b. The name of the contracting authority and all information concerning
communications with the tender co-ordinator.
Presentation of tenders.
List of procurement documents.
Deadlines, location and date of tender opening.
Delivery time or duration of execution.
Period of validity of tenders.
Payments, indexation and insurance, if applicable.
Documents to prove financial and technical competencies that the bidder shall
provide, or may be required to provide, cf. Articles 49 and 50.
Handling of inquiries from prospective tenderers.
Delivery terms.
Language or languages in which the tenders shall be submitted.
. Selection criteria.
Whether it is permitted to tender for part of the intended procurement.
Whether variants are permissible and the terms under which they can be
made, including the minimum requirements such tenders need to fulfil.
p. Deadline for the contracting authority to accept a bid.
The Minister may, by means of a regulation, establish further rules on the preparation and
presentation of procurement documents.
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Article 39

Tender form

A tender form shall be included with the procurement documents, and it shall be
presented in such a manner that all bids are submitted in the same fashion, and may thus
be readily compared.

The Minister may, by means of a regulation, establish further rules on the preparation and
submission of tender forms.

Article 40

Technical specifications

Technical specifications as defined in Item 1 of Annex V1 of the Directive shall be set out
in the contract documentation, such as contract notices, contract documents or additional
documents. Whenever possible, these technical specifications should be defined so as to
take into account accessibility criteria for people with disabilities or should be designed
for all users.

Technical specifications shall afford equal access for tenderers and not have the effect of



creating unjustified obstacles to the opening up of public procurement to competition.
Without prejudice to mandatory national technical rules to the extent that they are
compatible with the obligations of the Republic of Icelandic pursuant to the EEA
agreement, technical specifications shall be formulated in any the following manners:

a. For technical specifications as the concept is defined in Annex VI of the
Directive along with references to any of the following in order of preference
specified herein:

1. national standards transposing European standards,

2. European technical approvals,

3. common technical specifications,

4. international standards,

5. other technical reference systems established by the European
standardisation bodies.

When the above documents do not exist, it is permissible to refer to Icelandic

standards, Icelandic technical approvals or Icelandic technical specifications

relating to the design, calculation and execution of the works and use of the

products. Each reference shall be accompanied by the words "or equivalent”

or similar wording.

b. Interms of performance or functional requirements; the latter may include
environmental characteristics. However, such parameters must be sufficiently
precise to allow tenderers to determine the subject-matter of the contract and
to allow contracting authorities to compare tenders.

c. Interms of performance or functional requirements as mentioned in Item b,
with reference to the specifications mentioned in Item a as a means of
presuming conformity with such performance or functional requirements.

d. By referring to the specifications mentioned in Item a for certain
characteristics, and by referring to the performance or functional requirements
mentioned in Item b for other characteristics.

Where a contracting authority makes use of Item a of Paragraph 3, it cannot reject a
tender on the grounds that the products and services tendered for do not comply with the
specifications to which it has referred once the tenderer proves in his tender to the
satisfaction of the contracting authority, by whatever appropriate means, that the
solutions which he proposes satisfy in an equivalent manner the requirements defined by
the technical specifications. An appropriate means might be constituted by a technical
dossier of the manufacturer or a test report from a recognised body.

Where a contracting authority uses Paragraph 3 to lay down requirements for
performance or functional requirements, it may not reject a tender for works, products or
services which comply with a national standard transposing a European standard, with a
European technical approval, a common technical specification, an international standard
or other technical reference system established by a European standardisation body, if
these specifications address the performance or functional requirements which it has laid
down. In his tender, the tenderer must prove to the satisfaction of the contracting
authority and by any appropriate means that the work, product or service in compliance
with the standard meets the performance or functional requirements of the contracting
authority. An appropriate means might be constituted by a technical dossier of the
manufacturer or a test report from a recognised body.



Where contracting authorities lay down environmental characteristics in terms of
performance or functional requirements as referred to in Item b of Paragraph 3, they may
use the detailed specifications or, if necessary, parts thereof, as defined by European,
international or national eco-labels, or by any other eco-label, provided that the following
requirements are fulfilled:

1. The specifications are appropriate to define the characteristics of the supplies
or services that are the object of the contract.

2. The requirements for the eco-label are drawn up on the basis of scientific
information.

3. The eco-labels are adopted using a procedure in which all stakeholders, such
as government bodies, consumers, manufacturers, distributors and
environmental organisations, can participate.

4. The eco-labels are accessible to all interested parties.

Contracting authorities may indicate that the products and services bearing the eco-label
are presumed to comply with the technical specifications laid down in the contract
documents. Contracting authorities must also accept any other appropriate means of
proof, such as a technical dossier of the manufacturer or a test report from a recognised
body.

"Recognised bodies", within the meaning of this Article, are test and calibration
laboratories and certification and inspection bodies which comply with applicable
European standards. Contracting authorities shall accept certificates from recognised
bodies established in other member states of the European Economic Area or the states
that were original members of the European Free Trade Association.

Unless justified by the subject-matter of the contract, technical specifications shall not
refer to a specific make or source, or a particular process, or to trade marks, patents, types
or a specific origin or production with the effect of favouring or eliminating certain
undertakings or certain products. Such reference shall be permitted on an exceptional
basis, where a sufficiently precise and intelligible description of the subject-matter of the
contract pursuant to Paragraphs 3 and 4 is not possible; such reference shall be
accompanied by the words "or equivalent” or similar wording.

Article 41

Variants

Where the criterion for award is that of the most economically advantageous tender, and
not price only, contracting authorities may authorise tenderers to submit variants.
Contracting authorities shall indicate in the contract notice whether or not they authorise
variants in accordance with Item o of Paragraph 1 of Article 38, but variants shall
otherwise not be authorised. Only variants meeting the minimum requirements laid down
by the contracting authorities shall be taken into consideration.

In procedures for awarding public supply or service contracts, contracting authorities
which have authorised variants may not reject a variant on the sole ground that it would,
if successful, either lead to a service contract rather than a supply contract or to a supply
contract rather than a service contract.

Article 42



Subcontracting

The contract documents may ask the tenderer to indicate in his tender any share of the
contract he may intend to subcontract to third parties and any proposed subcontractors.
Information submitted by the tenderer as regards subcontractors shall be without
prejudice to the question of the principal economic operator's liability with respect to the
contracting authority.

Article 43

Conditions for performance of contracts

Contracting authorities may lay down special conditions relating to the performance of a
contract, provided that these are compatible with EEA law and are indicated in the
contract notice or in the specifications. The conditions governing the performance of a
contract may, in particular, concern social and environmental considerations.

Article 44

Obligations relating to taxes, environmental protection, employment protection
provisions and working conditions

A contracting authority may state in the contract documents the body or bodies from
which a candidate or tenderer may obtain the appropriate information on the obligations
relating to taxes, environmental protection, employment protection provisions and
working conditions which are in force in Iceland or the region or locality in which the
works are to be carried out or services are to be provided during the performance of the
contract.

A contracting authority which supplies the information referred to in Paragraph 1 shall
request the tenderers or candidates in the contract award procedure to indicate that they
have taken account, when drawing up their tender, of the obligations relating to
employment protection provisions and working conditions which are in force in Iceland
or in the local authority area where the works are to be carried out or the service is to be
provided.

The provisions of Paragraph 1 shall be without prejudice to the application of the
provisions of Article 73 concerning the examination of abnormally low tenders.

Article 45

Contract award criteria

The criteria for choosing a tender shall either be based on the lowest price or on the
greates economic advantages from the point of view of the contracting authority. The
criteria on which an assessment of economic advantage is made shall be linked to the
subject-matter of the contract in question, for example, quality, price, technical merit,
aesthetic and functional characteristics, environmental characteristics, operating costs,
cost-effectiveness, after-sales service and technical assistance, delivery date and delivery
period or period of completion of the contract.

The contract notice, the contract documents or, in the case of a competitive dialogue, the
descriptive document, shall specify as accurately as possible the criteria for choosing the



tender. Such criteria may not refer to factors other than those that may be proved relevant
on the basis of materials provided by tenderers, or in another objective manner.

In the case referred to in Paragraph 2, the contracting authority shall specify the relative
weighting which it gives to each of the criteria chosen to choose the tender. Those
weightings can be expressed by providing for a range with an appropriate maximum
spread. Where weighting is not possible for demonstrable reasons, the contracting
authority shall list the criteria in descending order of importance.

CHAPTER VII

Criteriafor qualitative selection
Article 46

General provisions concerning economic operators

Candidates or tenderers who, under the law of their respective states, are entitled to
provide the relevant service, shall not be rejected solely on the ground that domestic
regulations stipulate that they would be required to be either natural or legal persons. In
the case of service and works contracts as well as supply contracts that also include
services and/or supervision and installation operations, legal persons may be required to
indicate in the tender or the request to participate, the names and relevant professional
qualifications of the staff to be responsible for the performance of the contract in
question.

Groups of economic operators may submit tenders or put themselves forward as
candidates as long as they bear collective responsibility for the fulfilment of the contract.
In order to submit a tender or a request to participate, these groups may not be required
by the contracting authorities to assume a specific legal form unless it is necessary for the
satisfactory performance of the contract. A contracting authority may stipulate that one
economic operator represent the others in executing the contract and fulfilling all
commitments to the contracting authority.

Article 47

Personal situation of the candidate or tenderer

Any candidate or tenderer who has been the subject of a conviction by final judgment for
the following offences shall be excluded from participation in a public contract:

a. participation in a criminal organisation,

b. corruption,

c. fraud,

d. money laundering.
The contracting authorities shall, where appropriate, ask candidates or tenderers to supply
documents concerning the points specified in Items a to d. If the contracting authority has
doubts concerning the personal situation of candidates or tenderers, it may apply to the
competent authorities to obtain any information they consider necessary concerning those
points. Where the information concerns a candidate or tenderer from another country, the
contracting authority may seek the co-operation of the competent authorities in the
respective state. Having regard for the national laws of that state, such requests shall



relate to legal and/or natural persons, including, if appropriate, company directors and
any person having powers of representation, decision or control in respect of the
candidate or tenderer.

Any economic operator may be excluded from participation in a contract where any of
the following applies:

a. The economic operator is bankrupt, or is being wound up, where he has
entered into an arrangement with creditors, or has entered into another similar
situation.

b. Itis the subject of proceedings for a declaration of bankruptcy, for an order
for compulsory winding-up or for an arrangement with creditors or has
entered into another similar situation.

c. The economic operator has been convicted by final judgement of any offence
concerning his professional conduct.

d. The economic operator has been guilty of grave professional misconduct
proven by any means which the contracting authorities can demonstrate.

e. The economic operator has not fulfilled obligations relating to the payment of
social security contributions or similar statutory payments.

f. The economic operator has not fulfilled obligations relating to the payment of
taxes or similar legally statutory payments.

g. The economic operator has given false financial or technical information or
has failed to supply such information.

An assessment of whether or not Items a to g apply to an economic operator shall take
into account the involvement of the same business unit with the same or almost the same
owners in the same or almost the same industry on the same market, without regard to
whether or not the economic operator has changed its registration number or been re-
established. In this regard, it is permissible to check the business history of the directors
and principal owners.

If an economic operator is required to provide evidence concerning the points specified in
Paragraph 1 or in Items a, b, c, d, e or f of Paragraph 2, the following shall be regarded as
sufficient evidence:

a. As regards Paragraph 1 and Items a, b and ¢ of Paragraph 2, the production of
an extract from the "judicial record" or, failing that, of an equivalent
document issued by a competent judicial or administrative authority in the
country of origin or the country whence that person comes, showing that these
requirements have been met.

b. Asregards Items e and f of Paragraph 2, a certificate issued by a competent
authority in the appropriate state.

Where the country in question does not issue such documents or certificates, or where
they do not cover all the cases specified in Paragraph 1 and Items a, b and c¢ of Paragraph
2, they may be replaced by a declaration on oath or by a solemn declaration made by the
person concerned before a competent judicial or administrative authority, a notary or a
competent professional or trade body, in the country of origin or in the country whence
that person comes.

The Ministry of Finance shall designate the domestic authorities and bodies competent to
issue the documents, certificates or declarations referred to in Paragraph 3 and shall



inform the EFTA Surveillance Authority thereof. Such notification shall be without
prejudice to the Act on Privacy Protection and Treatment of Personal Data.

Article 48

Suitability to pursue the professional activity

Domestic economic operators must be able to show that they are registered in the register
of companies. When an economic operator is from one of the other states in the European
Economic Area or from one of the original member states of the European Free Trade
Association, the economic operator may be requested to prove its registration in its home
state with an oath or a certificate in accordance with Annex 1X A of the Directive for
works contracts, Annex 1X B of the Directive for supply contracts or Annex IX C of the
Directive for service contracts.

In procedures for the award of public service contracts, insofar as candidates or tenderers
have to possess a particular authorisation or to be members of a particular organisation in
order to be able to perform in their country of origin the service concerned, the
contracting authority may require them to prove that they hold such authorisation or
membership.

Article 49

Financial standing of the tenderer

The financial standing of the tenderer shall be sufficiently secure so that commitments to
the contracting authority may be fulfilled. No requests shall be made for documents
beyond those necessary to confirm financial standing with regard to the nature and extent
of the proposed procurement. Proof of the economic operator’s economic and financial
standing may, as a general rule, be furnished by one or more of the following references:

a. Appropriate statements from banks or, where appropriate, evidence of work
completion guarantees or other insurance for damages that may be suffered by
the contracting authority resulting from possible non-compliance on the part
of the economic operator.

b. Audited annual accounts for previous years or extracts from them, where
publication of the balance-sheet is required under the law of the country in
which the economic operator is established.

c. A statement of the undertaking’s overall turnover and, where appropriate, of
turnover in the area covered by the contract for a maximum of the last three
financial years available, depending on the date on which the undertaking was
set up or the economic operator started trading, as far as this information is
available.

An economic operator may, where appropriate and for a particular contract, rely on the
capacities of other entities, regardless of the legal nature of the links which it has with
them. It must in that case prove to the contracting authority that it will have at its disposal
the resources necessary, for example, through the joint establishment of a separate
undertaking by the economic operators in question for this purpose..

Under the same conditions as specified in Article 46, a group of economic operators
involved in a request for participation or tender may rely on the joint financial capacities
of members within their group.



The contract notice or procurement documents shall specify which references mentioned
in Paragraph 1 the economic operator must provide or which other references may be
required at a later stage. Any other required financial documents must also be specified.
If the economic operator is unable to provide the references specified in Paragraph 1, he
may prove his financial standing by showing any other document which the contracting
authority considers appropriate.

Article 50

Technical ability

The technical ability of the economic operator shall be sufficiently secure so that
commitments to the contracting authority may be fulfilled. Evidence of the economic
operator’s technical abilities may be furnished by one or more of the following means
according to the nature, quantity or importance, and use of the works, supplies or
services:

a.

i.  Alist of the works carried out over the past five years, accompanied by
certificates of satisfactory execution for the most important works in the
case of works procurement. These certificates shall indicate the value, date
and site of the works and shall specify whether they were carried out
according to the rules of the trade and properly completed. Where
appropriate, the competent authority shall submit these certificates to the
contracting authority directly.

ii.  Alist of the principal deliveries effected or the main services provided in
the past three years, with the sums, dates and recipients involved, whether
public or private, in cases of the procurement of services or supplies.
When the recipient of goods or services was a public contracting authority,
evidence of delivery of the goods or services shall be provided in the form
of certificates issued or countersigned by the respective contracting
authority. When the recipient of goods or services was a private purchaser,
evidence of delivery of the supplies or services shall be provided in the
form of the purchaser’s certification or, failing this, by a declaration by the
economic operator.

b. An indication of the technicians or technical bodies involved, whether or not
belonging directly to the economic operator’s undertaking, especially those
responsible for quality control and execution, in the case of works contracts.

c. A description of the technical facilities and measures used to ensure quality and
the undertaking’s study and research facilities.

d. When the products or services to be supplied are complex or are required for a
special purpose: a check carried out by the contracting authorities on the
production capacities of the supplier or the technical capacity of the service
provider and on the means of study and research which are available to it and the
quality control measures it will operate if necessary. A competent public body in
the country in which the economic operator is established may carry out the
aforementioned check on behalf of the contracting authority in accordance with
valid regulations concerning such a body.



e. Information regarding the educational and professional qualifications of the
service provider or contractor and/or those of the undertaking’s staff and, in
particular, those of the person or persons responsible for providing the services or
managing the work.

f.  For works contracts and services contracts, and only in appropriate cases, with
information of the environmental management measures that the economic
operator will be able to apply when performing the contract.

g. A statement of the average manpower of the service provider or contractor and
the number of managerial staff for the last three years.

h. A statement of the tools, plant or technical equipment available to the service
provider or contractor for carrying out the contract.

i. An indication of the proportion of the contract which the services provider intends
possibly to subcontract.

J. Inthe case of supplies: samples, descriptions and/or photographs that confirm the
suitability of the supplies, or certificates drawn up by official quality control
institutes or agencies of recognised competence attesting the conformity of
products clearly identified by references to specifications or standards.

An economic operator may, where appropriate and for a particular contract, rely on the
technical capabilities of other entities, regardless of the legal nature of the links which it
has with them. It must in that case prove to the contracting authority that it will have at its
disposal the technical resources necessary for execution of the contract, for example, by
producing an undertaking by those entities to that effect.

Under the same conditions as specified in Article 46, a group of economic operators may
rely on the technical capacities of participants in the group or of other entities.

In the case of supply contracts having as their object supplies requiring siting or
installation work, the provision of services and/or the execution of works, the ability of
economic operators to provide the service or to execute the installation or the work may
be evaluated in particular with regard to their skills, efficiency, experience and reliability.
The contract notice or procurement documents shall specify which references mentioned
in Paragraph 1 the economic operator must provide or which other references may be
required at a later stage.

Article 51

Quality assurance standards

Should a contracting authority require the production of certificates drawn up by
independent bodies attesting the compliance of the economic operator with certain
quality assurance standards, it shall refer to quality assurance systems based on the
relevant European standards series certified by bodies conforming to the European
standards series concerning certification. Contracting authorities shall recognise
equivalent certificates from bodies established in other states of the European Economic
Area and the original member states of EFTA. They shall also accept other evidence
presented of equivalent quality assurance measures from economic operators.

Article 52



Environmental management standards

Should contracting authorities, in the cases referred to in Item f of Paragraph 1 of Article
50, require the production of certificates drawn up by independent bodies attesting the
compliance of the economic operator with certain environmental management standards,
they shall refer to the Community Eco-Management and Audit Scheme (EMAS) or to
environmental management standards based on the relevant European or international
standards certified by bodies conforming to EU law or the relevant European or
international standards concerning certification. Contracting authorities shall recognise
equivalent certificates from bodies established in other states of the European Economic
Area and the original member states of EFTA. They shall also accept other evidence
presented of equivalent environmental management measures from economic operators.

Article 53

Presentation of additional documentation and information

The contracting authority may invite economic operators to supplement or clarify the
certificates and documents submitted pursuant to Articles 47 to 52 at any stage of the
invitation to tender.

Article 54

Official lists of approved economic operators and certification by bodies established
under public or private law

Economic operators registered on official lists of approved contractors, suppliers or
service providers, or certified as such by public or private bodies in other states of the
European Economic Area or the original member states of EFTA, may, on confirmation
of their registration on the relevant list or certification, present evidence that the
following conditions have been met, as long as nothing further is revealed:
a. The economic operator fulfils the conditions of Paragraph 1 and of Items a, d and
g of Paragraph 2 of Article 47.
b. The economic operator fulfils the requirements of Article 48.
c. The economic operator fulfils the requirements of Items b and c of Paragraph 1 of
Acrticle 49.
d. The economic operator fulfils the requirements of Sub-item i of Item a, and Items
b, e and g of Paragraph 1 of Article 50, as well as Item h of the same Paragraph in
the case of contractors.
e. The economic operator fulfils the requirements of Sub-item ii of Item a, and Items
b, ¢, d and j of Paragraph 1 of Article 50 in the case of suppliers.
f. The economic operator fulfils the requirements of Sub-item ii of Item a, and Items
c to i of Paragraph 1 of Article 50 in the case of service providers.
Information which can be deduced from registration on official lists or certification may
not be questioned without justification. With regard to the payment of pension fund
premiums and taxes, an additional certificate may be required of any registered economic
operator at any time.
The contracting authorities shall apply Paragraphs 1 and 2 in favour of economic
operators established in the states of the European Economic Area or in the original



member states of the European Free Trade Association and registered there on an official
list.

Chapter VIII

The conduct of the procedure
Acrticle 55

Publication of a contract notice

Public tenders, including public framework agreements, must be advertised in a
conspicuous manner such that all interested economic operators can take part in the
tendering process. The contract notice shall include sufficient information so that
economic operators can decide if they wish to take part in the tendering process.
Concurrent to or following such publication of a notice, a contracting authority may
encourage specific parties to participate in the tendering process. Such parties may not,
however, be provided with information other than that indicated in the notification of
tender.

Article 56

Pre-selection for restricted procedures, competitive dialogues and negotiated procedures

In the case of closed procedures, competitive dialogues and negotiated procedures
following the publication of the contract notice. the participants shall be chosen with pre-
selection in accordance with this Article.

Pre-selection shall be advertised in a conspicuous manner so that all interested economic
operators can take part in npre-selection. The advertisement shall provide sufficient
information for economic operators to decide whether they intend to participate in the
tender or pre-selection.

The number of participants in a tendering process, competitive dialogue or negotiated
procedure may be limited during pre-selection, as long as a sufficiently high number of
participants took part in the pre-selection process. The notice of pre-selection shall
include objective and impartial conditions or rules that form the basis for selection of
participants during pre-selection, along with their minimum and maximum numbers as
appropriate.

At least five participants must be selected to present tenders as a result of pre-selection
for a closed procedure. At least three participants must be selected as a result of pre-
selection for a negotiated procedure after publication of the contract notice or for a
competitive dialogue. In any event, the number of candidates invited to participate shall
be sufficient to ensure genuine competition.

A contracting authority shall give at least the minimum number of participants previously
specified the option of taking part in the tendering process. If there is an insufficient
number of participants fulfilling pre-selection requirements or an insufficient number of
capable participants, the contracting authority is permitted to continue with the tendering
process by allowing those who meet the requirements to take part in the tendering
process. Economic operators which did not take part in pre-selection may not take part in
the tendering process at this stage. The same applies to participants not fulfilling the



capability requirements.

When a contracting authority exercises its right to reduce the number of tenders or the
number of participants in a competitive dialogue or negotiated procedure after
publication of the contract notice, in accordance with Articles 31 and 32, such decisions
shall be based on selection criteria presented in the contract notice, specifications or
descriptive documents. In the final stages, the number arrived at shall make for genuine
competition insofar as there are enough tenders or suitable candidates.

Article 57

Deadline for submission of tenders

The deadline for submission of tenders shall be sufficiently long to allow tenderers to
prepare their tenders.

Article 58

Deadline in open procedures

The deadline for submission of tenders in open procedures shall be at least 15 calendar
days. This period shall be calculated from the day following publication of the contract
notice up to and including the opening day. All calendar days are included.

Article 59

Deadline in restricted procedures, competitive dialogues or negotiated procedures

The deadline for submitting requests to participate in pre-selection for restricted
procedures, competitive dialogues or negotiated procedures after publication of the
contract notice shall be at least 15 calendar days. This period shall be calculated from the
day following publication of the contract notice up to and including the opening day.
Parties selected in pre-selection process for restricted procedures shall be given at least
10 calendar days to submit tenders. The deadline shall be calculated from the date on
which the procurement documents are sent. In other respects, the same rules shall apply
on the determination of the deadline as apply to open procedures.

Article 60

Accelerated procedure

If it is necessary to accelerate the tendering process for reasons beyond the control of the
contracting authority, the deadlines specified in Articles 58 and 59 may be waived.
However, the deadline for submitting tenders may never be shorter than 7 calendar days
from the publication of the notice.

Article 61

Delivery of documents

Procurement documents must be ready for delivery within three days of the publication
of the notice.



Article 62

On-site inspection
If it is impossible for a tenderer to submit a tender without inspecting the site, or if on-site

inspection is offered, the deadline for submitting tenders shall be extended to include a
reasonable time for on-site inspection if this is requested by tenderers or participants.

Article 63

Queries and comments during the tender period

If more detailed documentation or further explanations concerning procurement
documents are desired, a written request must be received by the co-ordinator of tenders
no later than 7 calendar days before the expiry of the deadline.
If the contracting authority believes there is reason to provide new documents or respond
to a query as provided for in Paragraph 1, the documents or query, together with response
to this, must be sent to all parties who have so requested or whom have been sent
procurement documents. The tenderers must receive new documents or explanations no
later than four calendar days prior to the expiry of the deadline.
All queries, reservations or notices concerning the tendering process shall be made in
writing, cf. however Article 68.

Article 64

Revocation of tenders

A tenderer may revoke his tender prior to opening, provided this is done in writing or by
other equally secure means.

Article 65

Postponement of opening of tenders

If the opening of tenders has to be postponed, this must be done with at least four
calendar days’ notice. If less than four days remain until the opening, postponement may
not be announced, instead, an opening meeting must be held and the names of parties
submitting tenders shall be recorded without opening the tenders. Only those parties who
submitted tenders may be invited to participate further.

Article 66

Delivery of tenders

Tenders shall be submitted in a sealed envelope; the name and address of the tenderer
must be indicated on the envelope, together with the name of the tender and number,
where applicable. Tenders submitted by electronic means shall be governed by the
provisions of Article 68.

If tenders are sent by mail or fax, the tenderer is responsible for ensuring that they are
delivered to the proper destination before the opening of tenders.

The total tendered amount may be submitted only if unit prices and other required
documents accompany it in a sealed envelope, or have verifiably been sent by mail the



day before tenders are opened. A tenderer may subsequently request that the unit prices
not be examined unless his tender is under consideration.
Tenders must be signed by a competent party.

Article 67

Submission of variants

If a variant is submitted, special mention of such shall be made on the tender application
form. Variants must be accompanied by a clear and comprehensive description as to how
the tender deviates from the technical description of the tender documents.

Article 68

Format of tenders and other communications between contracting authorities and
tenderers

All communication and information exchange referred to in this Article may be by mail,
by fax, by electronic means in accordance with Paragraphs 4 and 5, by telephone in the
cases and circumstances referred to in Paragraph 6, or by a combination of those means,
according to the choice of the contracting authority.

The means of communication chosen must be generally available and may not restrict
economic operators’ access to the tendering process.

Communication and the exchange and storage of information shall be carried out in such
a way as to ensure the integrity of data. Additionally, the confidentiality of tenders and
requests to participate must be ensured, and the contracting authorities may examine the
content of tenders and requests to participate only after the time limit set for submitting
them has expired.

The tools to be used for communicating by electronic means, as well as their technical
characteristics, shall be generally available and interoperable with the information and
communication technology products in general use. The equipment may not be of a type
that could lead to inequality between economic operators.

The following rules are applicable to devices for the electronic transmission and receipt
of tenders and requests to participate:

a. Information regarding the specifications necessary for the electronic submission
of tenders and requests to participate, including encryption, shall be available to
interested parties. Moreover, the devices for the electronic receipt of tenders and
requests to participate shall conform to the requirements of Annex X.

b. In compliance with Act No 28/2001 on Electronic Signatures, it is permitted to
require that electronic tenders be accompanied by an advanced electronic
signature.

c. Tenderers or candidates shall undertake to submit, before expiry of the time limit
laid down for submission of tenders or requests to participate, the documents,
certificates and declarations referred to in Articles 47 to 52 and Article 54 if they
do not exist in electronic format.

The following rules shall apply to the transmission of a request to participate:

a. Requests to participate in a tendering process may be made in writing or by

telephone.



b. Where requests to participate are made by telephone, written confirmation must
be sent before expiry of the deadline set for their receipt.

c. A contracting authority may require that requests for participation made by fax or
electronic means must be confirmed where this is necessary for the purposes of
legal proof. Any such requirement, together with the time limit for sending
confirmation by mail or electronic means, must be stated in the contract notice.

Article 69

Opening of tenders

Tenderers may be present when tenders are opened and are entitled to have the following
information read aloud as it is indicated in the tenders:

a. Name of the tenderer.

b. Total tender amount.

c. Whether the tender is submitted as a variant.
When tenders are submitted by electronic means, it is sufficient that tenderers are
informed of the items specified in Paragraph 1 after the expiry of the tendering period.
Tenders received too late must be returned to the tenderers unopened together with an
explanation of the reasons for their return.
The Minister may, by means of a regulation, establish special rules concerning the
opening of tenders submitted by electronic means, provided that the provisions of Article
68 are observed.

Article 70

Use of electronic auctions

Contracting authorities are permitted to make procurements by means of electronic
auctions according to the following provisions of this Article.

In open, restricted or negotiated procedures in accordance with Paragraph 1 of Article 32,
the contracting authorities may decide that the award of a public contract shall be made
by electronic auction when the contract specifications can be established with precision.
In the same circumstances, an electronic auction may be held among the parties to a
framework agreement as provided for in Paragraph 4 of Article 32 and during
competitions for contracts to be awarded under the dynamic purchasing system referred
to in Article 35. An electronic auction shall be based either solely on prices, when the
contract is to be awarded to the lowest price, or on prices and/or other features of the
tenders indicated in the specification, when the contract is to be awarded to the most
economically advantageous tender.

A contracting authority which decides to hold an electronic auction shall state that fact in
the contract notice. The tender specifications shall include, inter alia, the following
details:

a. The features, the values for which will be the subject of electronic auction,
provided that such features are quantifiable and can be expressed in figures or
percentages.

b. Any limits on the values which may be submitted, as they result from the
specifications relating to the subject of the contract.



c. The information which will be made available to tenderers in the course of the
electronic auction and, where appropriate, when it will be made available to
them.

d. The relevant information concerning the electronic auction system.

e. The conditions under which the tenderers will be able to bid, and in particular,
the minimum differences in new bids from the tenderer, in the event that such
conditions exist.

f. The relevant information concerning the electronic equipment used and
information about the arrangements and technical requirements to be met by
the tenderer so that he can connect to the bidding system.

Before proceeding with an electronic auction, contracting authorities shall make a full
initial evaluation of the tenders in accordance with the award criteria set and with the
weighting fixed for them. All tenderers who have submitted admissible tenders shall be
invited simultaneously to submit new prices and/or new values. The invitation to
tenderers shall contain all relevant information concerning how the respective tenderer
connects to the electronic equipment being used along with information about the date
and time of the start of the electronic auction. The electronic auction may take place in a
number of successive phases. The electronic auction may not start sooner than two
working days after the date on which notifications were sent to economic operators.
When the contract is to be awarded on the basis of the most economically advantageous
tender, the notification to the tenderer shall be accompanied by the outcome of a full
evaluation of the tender, carried out in accordance with Article 72. The notification shall
also state the mathematical formula to be used in the electronic auction to automatically
renew rankings on the basis of the new prices and/or new values submitted. That formula
shall incorporate the weighting of all the criteria fixed to determine the most
economically advantageous tender, as indicated in the contract notice or in the tender
specifications. Any weighting ranges for assessing values that have been indicated in the
contract notice or in the tender specifications shall be reduced to a specified value. Where
variants are authorised, a separate formula shall be provided for each permitted variant.
Throughout each phase of an electronic auction, the contracting authorities shall provide
all tenderers with sufficient information to enable them to ascertain their relative rankings
at any moment. Contracting authorities may also communicate other information to
tenderers concerning other prices or values submitted, provided that that is stated in the
tender specifications. Contracting authorities may also announce the number of
participants in that phase of the auction. In no case, however, may contracting authorities
disclose the identities of the tenderers during any phase of an electronic auction.
Contracting authorities shall close an electronic auction in one or more of the following
manners:

a. By specifying in advance the fixed date and time for the closure of an auction
in the notice in which the tenderer was invited to participate in the auction.

b. When they receive no more new prices or new values which meet the
requirements concerning minimum differences. In that event, the notice in
which the tenderer was invited to participate in the auction shall state the time
that will be allowed to elapse after receiving the last submission until the close
of the electronic auction.



c. When the number of phases in the auction, fixed in the invitation to take part
in the auction, has been completed.

When a contracting authority decides to close an electronic auction in accordance with
Item c, possibly in combination with the arrangements laid down in Item b, the invitation
in which the tenderer was invited to take part in the auction shall indicate the timetable
for each phase of the auction.
After closing an electronic auction, the contracting authority shall award the contract on
the basis of the results of the electronic auction in accordance with Article 72. The
contracting authority may not have improper recourse to electronic auctions nor use them
in such a way as to prevent, restrict or distort competition or to change the subject-matter
of the contract as put up for tender in the published contract notice and defined in the
tender specification.

CHAPTER IX

Selection of tenders
Article 71

Tenders to be considered

When contracting authorities award contracts, only valid tenders shall be considered,
including valid variants, from economic operators not excluded under Articles 47 and 48,
which fulfil requirements concerning financial standing and professional and technical
ability and other aspects referred to in Articles 49 to 54, and have been invited to submit
a tender in accordance with Article 56 in the event of cases involving pre-selection.

Article 72

Evaluation of the most advantageous tender

The basis for selecting tenderers shall be the most advantageous tender. The most
advantageous tender is the one which has the lowest price or the tender which best fulfils
the needs of the contracting authority according to the criteria laid down in the tender
documents according to Article 45.

Tenders may not be evaluated against criteria other than those indicated in the tender
documents, in accordance with Article 45.

More than one tender may be accepted if the procurement is divided into a number of
independent parts in the procurement documents.

Article 73

Abnormally low tenders

I a tender appears to be abnormally low in relation to the goods, works or services to be
procured, the contracting authority shall request in writing further information concerning
the basis for the tender which it considers relevant. Those details may relate in particular
to:

a. The financial basis of the construction, manufacture or services.



b. Technical solutions chosen and/or any exceptionally favourable conditions
available to the tenderer for the execution of the work, sale of the goods or
provision of services.

c. The originality of the solutions of the tenderer in execution of the work, sale
of the goods or provision of services.

d. Compliance with the provisions relating to employment protection and
working conditions in force at the place where the execution of the work, sale
of goods or provision of services takes place.

e. The possibility of the tenderer obtaining State aid.

The contracting authority shall verify the basis for the tender by consulting the tenderer
and taking account of the evidence supplied by the tenderer.

Where a contracting authority establishes that a tender is abnormally low because the
tenderer has obtained State aid, the tender can be rejected on that ground alone only after
consultation with the tenderer where the latter is unable to prove, within a sufficient time
limit fixed by the contracting authority, that the aid in question was granted legally.
Where the contracting authority rejects a tender in these circumstances, it shall inform the
EFTA Surveillance Authority of that fact.

The contracting authority is required to rationalise its decision to reject a tender on the
grounds that it is abnormally low. Information that a contracting authority receives in
accordance with this Article shall be treated as confidential.

Article 74

Rejection of a tender

The contracting authority shall be deemed to have rejected a tender if he has concluded a
contract with another party, if the validity of the tender has expired without an extension
having been requested, or if all tenders have been formally rejected.

A contracting authority may not utilise ideas or a tender from a tenderer in any manner
after rejecting it.

Article 75

Reasons for rejection of a tender and other decisions

Contracting authorities shall, as soon as possible, inform candidates or tenderers of
decisions reached concerning the conclusion of a framework agreement, the award of the
contract or admittance to a dynamic purchasing system. The notification shall include, as
appropriate, the grounds for any decision not to conclude a framework agreement or
award a contract for which there has been a call for competition or to recommence the
procedure or implement a dynamic purchasing system. When the selection of a tender has
been based on criteria other than price alone, the notification shall include the name of
the selected tenderer and information regarding the qualities and merits of the tender
chosen by the contracting authority with reference to the selection criteria specified in the
procurement documents. The contracting authority shall provide this reasoning in writing
on request.

On request, the contracting authority shall, as quickly as possible, provide the reasons for
its decision as follows:



a. An unsuccessful candidate shall be informed of the reasons for the rejection of
his application.

b. An unsuccessful tenderer shall be informed of the reasons for the rejection of
his tender. If a tender has been rejected because it does not conform to
technical specifications referred to in Paragraphs 4 and 5 of Article 40,
reasoning must be provided at to why the tender is regarded as not fulfilling
the technical specifications or why it is unacceptable with regard to the
performance or functional requirements.

c. Any tenderer who has made an admissible tender must be informed of the
characteristics and merits of the tender selected by the contracting authority,
as well as the name of the successful tenderer or the parties to the framework
agreement.

A request for reasoning according to Paragraph 2 must be provided within 14 days from
the time the tenderer was informed of the decision, and the reasoning must be available
not later than 15 days after the request was received by the contracting authority or the
co-ordinator of tenders. However, the reasoning shall not contain information referred to
in Paragraph 1, regarding the contract award, the conclusion of framework agreements or
admittance to a dynamic purchasing system where the release of such information could
impede law enforcement. The same applies to cases in which the release of information
would otherwise be contrary to the public interest, would prejudice the legitimate
commercial interests of economic operators, whether public or private, or might prejudice
fair competition between them.

Article 76

Acceptance of a tender

In the case of a procurement procedure which ends with the contracting authority’s
selection of a tender, at least ten days shall elapse from the date that the decision on the
selection of the tender is announced until the tender is finally approved. This time may be
shortened with an accelerated procedure in accordance with Article 60 and may be
abandoned in the event that it is vital to award a contract immediately.

Final acceptance of a tender must be in writing within the time of its validity, and this
then constitutes a binding agreement based on the tender documents and the offer of the
tenderer.

A special contract may be made for the purchase of goods, services or works on the basis
of the tender after the offer has been accepted. However, in such cases, the fundamental
aspects of the offer may not be amended so as to disrupt competition or cause inequality.
Once a contract as referred to in Paragraph 1 has been awarded, all tenderers shall be
notified without delay.

Article 77

Pseudo-contracting

A contractor or sub-contractor may not conclude a contract for sub-contracting with
individual workers or groups of workers where an employment relationship is involved
and such is appropriate with regard to normal practice and the nature of the situation.



TITLE3

Public procurement in the Eur opean Economic Area
CHAPTER X

Scope of thistitle, authorisation to establishe administrative orders, etc.
Article 78

Threshold amounts for public procurements in the European Economic Area

The provisions of this title and administrative provisions established under its provisions
shall apply to public procurements exceeding threshold amounts which the Minister shall
publish in Icelandic kréna in a regulation in accordance with Articles 7, 8 and 9 of the
Directive. Moreover, the threshold amounts referred to in Paragraph 1 of Article 35 of the
Directive as well as threshold amounts for the awarding of public works concessions,
pursuant to Article 56 and 63 of the Directive, and the threshold amounts for a design
contest, pursuant to Article 67 of the Directive, shall be published in a regulation. On the
determination of threshold amounts, account shall be taken of revisions which may have
been made pursuant to Article 78 of the Directive, provided that the Acts in question have
been incorporated into the EEA Agreement. The threshold amounts shall be revised every
two years, for the first time on 31 January 2008.

The Minister shall establish, by means of a regulation, rules on contract notices and other
notices for procurements in the EEA in accordance with the Acts referred to in Annex
XVI of the EEA Agreement. Furthermore, the Minister may, by means of a regulation,
establish further rules on public procurement exceeding the threshold amounts pursuant
to Paragraph 1, provided that they are in accordance with the provisions of the Directive
and other obligations of the State of Iceland pursuant to the EEA Agreement.

Article 79

Execution of public procurements exceeding EEA threshold amounts

On the execution of public procurements exceeding threshold amounts pursuant to
Acrticle 78, the provisions of Articles 35 to 43 of the Directive shall be complied with, as
shall the rules referred to therein, as applicable, as they may have been amended by
Acrticle 79 of the Directive. In other respects, the rules of TITLE 2 of the Act shall apply,
with the following exceptions:

a. Inthe event of exercising the authorisation contained in Paragraph 2 of Article
27, to award contracts for a portion of procurements without putting out to
tender up to 20% of the aggregate total amount of the contract, the value of
the item shall not exceed the equivalent of EUR 80,000 as regards supply and
service contracts, and EUR 1 million as regards works contracts.

b. In the case of procurement of services pursuant to Annex Il B of the Directive,
pursuant also to Articles 21 and 22 of the Directive, a report on the awarding
of the contract shall be sent in accordance with the further provisions of
Paragraph 4 of Article 35 of the Directive.

c. The prerequisite for negotiated procedures without prior notice of tender
taking place, pursuant to Item a of Paragraph 1 of Article 33, is that a



notification of the utilisation of this authorisation is sent to the EFTA
Surveillance Authority if so requested.
d. Inthe event of exercising the authorisation contained in Article 36 on
contracts for the design and construction of State housing, the provisions of
Avrticles 35, 36, 38, 39, 41, 42 and 43 of the Directive shall be complied with.
e. If conditions to shorten time limits pursuant to Paragraph 8 of Article 38 of
the Directive are met, time limits may be shortened pursuant to Paragraph 1 of
Article 76 or abandoned entirely when it is vital to prepare a contract
immediately.
In the event of contracts which do not fall within Paragraph 1, the contracting authority,
all things being equal, may publish the contract notice.

CHAPTER XI

Rules on the awar ding of public work concessions and design contests
Article 80

Public works concessions exceeding EEA threshold amounts

The award of a public works concession with an estimated value which is equal to or
greater than the threshold amount for such a contract, pursuant to regulations on threshold
amounts established in accordance with Article 78, shall comply with the provisions of
Articles 56 to 65 of the Directive.

Article 81

Design contest exceeding EEA threshold amounts

The implementation of a design contest with an estimated value which is equal to or
greater than the threshold amount for such contest, pursuant to regulations on threshold
amounts established in accordance with Article 78, shall comply with the provisions of
Articles 66 to 74 of the Directive.

CHAPTER Xl

Reports, EFTA Surveillance Authority, etc.
Article 82

Reports on public procurement exceeding EEA threshold amounts
The Ministry of Finance shall prepare a report in accordance with Articles 75 and 76 of
the Directive and forward it to the EFTA Surveillance Authority (ESA). Further
provisions may be established through regulations with respect to which parties shall
send reports on their procurements to the Ministry of Finance and the information which
shall be included in those reports.

Article 83



Investigation by the EFTA Surveillance Authority

In the event that the EFTA Surveillance Authority considers that there is a clear violation
of European Economic Area rules on public procurement, the Authority may initiate an
investigation of the alleged violation. Within 30 days of notification by the EFTA
Surveillance Authority of the reasons for its contention that a clear violation has been
committed, a contracting authority must send to the EFTA Surveillance Authority
confirmation that the violation has been corrected, an explanation of the reasons why no
correction has been made or notification to the effect that the procurement procedure and
the award of contracts have been temporarily suspended. The Minister of Finance may
temporarily suspend tenders or the award of a contract as a result of notification from the
EFTA Surveillance Authority as provided for in this Article.

When a contracting authority has notified the EFTA Surveillance Authority that a
procurement process has been temporarily suspended, the contracting authority shall
notify the Authority when the suspension is lifted or when the procurement process for
the same procurement, in part or in whole, is reinitiated. The notification shall confirm
that the correction has been made, or include a reasoned submission as to why no
correction has been made.

TITLEA4

Public administration, complaints, etc.

CHAPTER XII1
Central administration of public procurement and activities of procurement
agencies
Article 84

Central administration of public procurement

Public procurement is subject to the authority of the Minister of Finance who shall be
responsible for the implementation of this Act.

Article 85

The State Trading Centre

The State shall operate a central purchasing body, the State Trading Centre (Rikiskaup).
The Centre shall be responsible for procurements for State institutions and State
concerns, shall examine joint needs for supplies and services and shall endeavour to
coordinate procurements for state needs. Moreover, the Centre shall provide assistance
and instructions on tenders and procurement as necessary. In the event of a dispute
between the State Trading Centre, as the co-ordinator of tenders, and a contracting
authority on a decision for the selection of tenders, the dispute may be referred to the
Ministry of Finance.

The State Trading Centre shall dispose of state property which is no longer needed, as
further decided by the Minister of Finance.

The State Trading Centre shall prepare framework agreements on behalf of the State and
shall manage tenders and other procurement procedures carried out by State institutions
for procurements, whether over threshold amounts pursuant to Article 20 or Pursuant to



Article 78. The Minister of Finance, however, may authorise individual State institutions
to handle their own procurements above the threshold amounts.

Article 86

Legitimacy of procurements and responsibility for procurements carried out by the State
Trading Centre

A contracting authority which has obtained a project, product or service though the State
Trading Centre is considered to have met its obligations pursuant to this Act insofar as
the State Trading Centre has done so.

Prior to the beginning of a procurement procedure carried out by the State Trading
Centre, the Centre may demand the conclusion of a contract which provides for, among
other things, decision making and liability with respect to the procurement procedure.

Article 87

Operating goals of the State Trading Centre

The State Trading Centre shall endeavour to ensure cost-efficiency in State procurement.
It shall achieve this goal by:
a. developing a quality service institution in the field of public procurement,
with knowledgeable and experienced personnel in the field of procurement for
State institutions;
b. developing procedures for tendering and procurement which ensure equal
treatment of tenderers and effective competition;
c. increasing the productivity of and simplifying public procurement with a
modern procurement system, tenders and coordinated procurement;
d. facilitating commercial connections between suppliers and State institutions;
e. sharing its knowledge and experience with State institutions, in order to fulfil
the commercial needs of the State effectively.

Article 88

General Manager of the State Trading Centre

The Minister of Finance shall appoint the General Manager for a term of five years. The
General Manager shall supervise the day-to-day operation of the State Trading Centre
and shall be responsible for the Centre’s finances and accounts. The General Manager
shall prepare the budget for the Centre and shall formulate policies for the principal
points of emphasis, tasks and procedures of the Centre. The General Director shall
employ the employees of the Centre.

Article 89

Tariff of the State Trading Centre

The State Trading Centre sells its services to State institutions and State concerns in
accordance with a tariff established by the Minister of Finance pursuant to the
recommendations of the General Manager of the State Trading Centre. The tariff shall be
based on providing the Agency with sufficient income to cover its operations.



Article 90

Party responsible for procurements

Ministries, institutions and concerns owned by the State shall appoint a specific employee
to be the party responsible for procurements. That employee is under obligation to
oversee that the procurements of the ministry, institution or concern in question are in
accordance with applicable laws and regulations on public procurement and State
procurement policy.

CHAPTER X1V

The Public Procurement Complaints Commission
Article 91

The role and composition of the Public Procurement Complaints Commission

The Public Procurement Complaints Commission shall be composed of three members
appointed by the Minister for a term of four years. Alternates shall be appointed in the
same manner. The Chairman of the Commission and his alternate must fulfil the legal
requirements made of District Court judges. Other members of the Commission must
have comprehensive commercial knowledge and experience. Commission members must
be independent of the interests of the State or other contracting authorities. On the
appointment of the members of the Commission, the Minister shall consult with principal
organisations that have interests to protect on the implementation of the Act.

The role of the Public Procurement Complaints Commission is to settle, quickly and
impartially, complaints submitted by economic operators relating to alleged violations of
this Act, including the provisions of the Directive referred to in the Act, and rules
established herein.

The Commission is independent in its activities. Its rulings and decisions as provided for
in this Act may not be referred to other public authorities.

At the request of the Ministry of Finance, or contracting authority, the Public
Procurement Complaints Commission may deliver an advisory opinion on particular
procurements even in the absence of any complaint.

Article 92

Expert advice

The Commission may summon experts to provide advice and assistance if necessary.
These parties shall work with the Complaints Commission as further determined by the
Chairman or Vice-Chairman, who will determine their remuneration for such work.

Article 93

Right of referral
Complaints may be referred to the Commission by economic operators who enjoy rights
as provided for by this Act and have legitimate interests in the resolution of the
complaint.



A complainant may transfer the right to lodge a complaint to an association or
organisation that safeguards his interests.

Article 94

Time limit for lodging a complaint

A complaint must be lodged in writing with the Public Procurement Complaints
Commission within four weeks from the date that the complainant knew, or should have
known, of the decision, action or failure to act which he considers a violation of his
rights. However, a complaint may always be lodged with the Public Procurement
Complaints Commission within 15 days from the date that the reasoning pursuant to
Avrticle 75 is issued. The complainant shall pay a complaints charge amounting to ISK
50,000 for each complaint.

The complaint shall include information on the complainant, the party against which the
complaint is directed, and the decision, action or failure to act which is the grounds for
the complaint. A complaint must state the claims of the complainant together with a brief
description of the circumstances of the case, arguments and reasoning. The statement of
claims from the complainant shall relate to the remedies available to the Commission as
provided for in Articles 96 and 97.

If a complaint does not fulfil the conditions of the Paragraph 2, the Complaints
Commission shall request that the complainant remedy the deficiencies within a
reasonable time limit. If the complainant fails to do so, the Complaints Commission shall
dismiss the complaint.

The Complaints Commission may, as a rule, invite a complainant to submit further
documentation or information to explain a complaint, if it feels the complaint is not
sufficiently clear, and may grant him a certain time limit for such purpose.

Article 95

Processing of complaints and gathering of documentation

Should a complaint be acceptable for material processing, as provided for in Article 94,
the Commission shall grant the party against which the complaint is directed an
opportunity to express itself on the substance of the complaint. In the event that the State
Trading Centre, or other central purchasing body in the sense of this Act, has been
responsible for procurement, that agency shall be regarded as the defendant in the
proceeding before the Commission.

In the event that another economic operator, such as another tenderer in open procedure
or a participant in a pre-qualification process for restricted procedure, competitive
dialogue or negotiated procedure, has direct and substantial interests to protect with
respect to the conclusion of the Commission, this party shall also be permitted to express
himself on the substance of the complaint.

The complainant shall, as a rule, be granted a short time to express himself with regard to
the comments of the defendant and other parties who have been given the opportunity to
express themselves.

The proceedings shall be carried out in writing, but the Commission may also grant the
parties the opportunity to present arguments orally.

The Commission may demand that the parties to the case submit any documentation or



other information concerning the complaint. If a complainant fails to respond to such a
demand, his complaint may be dismissed immediately. If the party against whom a
complaint is directed fails to respond to such a demand, his disregard may serve to his
disadvantage in the resolution of the question.

A majority vote by the Commission members shall determine the outcome of a question.
The conclusion of the minority, where such exists, shall be included in the Commission’s
opinion. The Chairman or Vice-chairman shall direct the work of the Commission. When
Commission members are not unanimous in their conclusions, the majority shall
determine the outcome of a question. If the Commission is divided into three in its
conclusion, or the conclusion cannot be determined by a majority vote, the vote of the
Chairman shall determine the outcome.

The Complaints Commission must deliver its ruling on a complaint as rapidly as possible,
but no later than one month after it receives the comments of the complainant pursuant to
Paragraph 3, if applicable.

In other respects, the treatment of questions before the Commission shall be governed by
the provisions of the Public Administration Act, No 37/1993.

Article 96

Temporary suspension of procurement procedures or contract procedures

If the Commission is of the opinion that there is considerable likelihood of a violation
against this Act, including the provisions of the Directive referred to in the Act, or rules
established herein, in a certain procurement, it may, at the demand of a complainant,
suspend the procurement procedure or the contract procedure until a final decision has
been reached on the complaint.

The party against whom the complaint is directed shall, as a rule, be given a brief time to
express an opinion on the possible temporary suspension of the procurement procedure or
contract procedure. Derogation may be made from this provision in the case of a clear
and obvious violation.

A party involved may demand that the Commission provide written grounds for a
decision, in accordance with this Article, if such grounds did not accompany the decision
when notice of it was given.

Article 97

Remedies available to the Public Procurement Complaints Commission

The Commission may, with a ruling, invalidate a decision by the contracting authority for
public procurement, in part or wholly, cf. however Article 100. The Commission may
instruct the contracting authority to put certain procurements out to tender, re-advertise a
tender or alter a tender notice, tender description or other aspect of the tender documents.
The Commission may express its opinion on the liability of the defendant for damages
towards the complainant, but shall not express itself concerning the amount of damages.
The Commission may decide that the defendant shall pay the complainant the cost of
lodging the complaint. If a complaint is clearly unjustified or lodged for the purpose of
delaying the progress of public procurements, the Commission may rule that the
complainant shall pay the legal costs of the case, which shall accrue to the Treasury.

If a ruling of the Commission, as provided for in the first Paragraph, is not complied



with, the Commission may levy per diem fines on the party at which the ruling is
directed. Fines may amount to up to ISK 500,000 for each day which elapses without
compliance with the Committee's ruling. If a ruling is referred to a court, the per diem
fines shall not commence until final judgement is pronounced.

Per diem fines pursuant to Article 4 shall accrue to the Treasury. Per diem fines and
rulings on legal costs, as provided for in Paragraph 3, are enforceable by execution
without prior court judgement.

Article 98

Legal action for the invalidation of the rulings of the Public Procurement Complaints
Commission

In the event that a complainant, a defendant or another party with legitimate interests to
protect is dissatisfied with the ruling of the Public Procurement Complaints Commission,
such party may initiate proceedings to invalidate such a ruling before a court of law. Such
proceedings shall be initiated within six months from the date that the party obtained, or
could obtain, knowledge of the Committee's ruling.

In the event that proceedings are initiated for the invalidation of a ruling of the Public
Procurement Complaints Commission, the Commission shall not be summoned for
defence. In other respects, defence involvement in such cases shall be governed by
general rules of law.

Article 99

Rules of procedure for the Public Procurement Complaints Commission, etc.

The Public Procurement Complaints Commission may establish further rules, which must
be approved by the Minister, on the submission of documents, procedures before the
Commission and publication of its rulings.

CHAPTER XV

Validity of contracts and compensation
Article 100

Invalidation of contracts

Once a binding contract pursuant to Article 76 has been concluded, it shall not be
invalidated or altered, even though the decision of the contracting authority on the
tendering or awarding of the contract may have been contrary to law.

In the event that a contracting authority awards a contract despite the suspension of the
procurement procedure, tender or contract awarding pursuant to Article 96, then such
contract may be invalidated and the remedies listed in Article 97 may be applied.

In other respects, the validity of contracts awarded under this Act shall be subject to
general principles of property law.

Article 101



Liability
A contracting authority is liable for damages that violations of this Act, including the
provisions of the Directive referred to in the Act, and rules established herein, may cause
to economic operators. An economic operator need only prove that it had a realistic
possibility of winning a contract and that this possibility was prejudiced by the violation.
The amount of compensation shall be based on the cost of preparing a tender and
participating in the tender procedure.
In other respects, damages resulting from violations of this Act and rules established
hereunder shall be governed by general rules of law.

CHAPTER XVI

Entry into effect, repealed Acts, etc.
Acrticle 102

Adoption of the Directive

This Act involves the adoption of Directive 2004/18/EC of the European Parliament and
of the Council of 31 March 2004 on the coordination of procedures for the award of
public works contracts, public supply contracts and public service contracts as adopted by
the EEA Joint Committee Decision 68/2006 as published on 7 September 2006 in an
Annex to the Official Journal of the European Union No. 44/2006.

Article 103

Position of the Administrative Procedures Act with respect to public procurement

The Provisions of Chapter 11 of the Administrative Procedures Act No 37/1993, on
eligibility apply to decisions made in accordance with this Act. In other respects, the
provisions of the Administrative Procedures Act do not apply to decisions made
according to this Act.

Article 104

General authority permitting the issue of administrative instructions
The Minister of Finance may issue regulations on the detailed implementation of this Act.

Article 105

Applicability of Acts on public procurement
Procurements already advertised before the entry into effect of this Act shall be governed
by Act 91/2001 on Public Procurement. Account shall be taken of the official publication
of the contract notice, or the estimated receipt of participants of the notice, in the event of
procurement procedures that are not publicly published.

Article 106



Applicability of Acts with respect to the activities of the Public Procurement Complaints
Commission

This Act applies to the Public Procurement Complaints Commission’s processing of
complaints submitted to the Commission after the entry into effect of this Act.

The appointment of the current members of the Public Procurement Complaints
Commission shall remain valid irrespective of the entry into effect of this Act. The Rules
of Procedure of the Public Procurement Complaints Commission, moreover, shall remain
in effect until such time as new rules of procedure have been established for the
Committee.

Article 107

Entry into effect

This Act shall enter into effect immediately. Concurrently, Act No. 94/2001 on Public
Procurement, as amended, shall stand repealed.
The provisions of Sub-paragraphs 2 and 3 of Paragraph 2 of Article 19 shall enter into
effect on 1 January 2008.
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